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1.0 EXPECTED OUTCOME 

1.1 To allow Members to more fully consider further survey information and 
Counsel’s advice following the decision to defer the matter made by 
Planning Committee on 29th June 2017. It should be noted that this report 
mirrors  appendix 3 to item No. 13 that was considered at the meeting of 
Planning Committee on 29th June 2017 save that it has been updated to:- 

 Be presented as a formal report rather than an appendix to a report; 

 Report the decision made at the last Committee meeting; 

 Include a copy of the report prepared by Lambert Smith Hampton; and 

 Include a confidential appendix containing legal advice. 

 Include a copy of the draft minutes recording discussions on the matter at 
the meeting of 29th June 2017. 

 
2.0 RECOMMENDATION 

2.1 It is recommended that the Planning Committee:- 

 a) Considers whether or not to approve the service of an Enforcement 
Notice. 

 b) If minded to approve the service of an Enforcement Notice, that the 
terms of such notice shall be as set out in para 2.2 below.   

2.2 It is proposed that the terms of the Enforcement Notice should be set out  as 
 follows:- 



  Breach of Planning Permission 

 “Without planning permission the carrying out of operational development 
 within the Land consisting of a single building operation to increase the height 
 of the eaves, ridgeline and roof plane together with the construction of a box 
 dormer window roof extension of the house known as Monton in particular 

 (i) The laying of additional timbers to the top side of the existing rafters;  

 (ii) The placing of a new sarking membrane, affixing of battens and affixing 
  natural slate; 

 (iii) The increase in the former ridge height by the re-profiling of the roof 
  apex and the removal and re-laying on a new mortar bedding of the 
  existing ridge tiles: 

 (iv) The construction of a box dormer window roof extension. 

 Further in the alternative, even if the development were to benefit from 
 Schedule 2, Part 1, Class B of the Town and Country Planning (General 
 Permitted Development) (England) Order 2015, the Building has not been 
 constructed in accordance with B2 (b) (i)(aa) in that the eaves of the original 
 roof have not been maintained or reinstated.” 

 Requirements to be requested in the Enforcement Notice  

 The applicant is required to substitute the 3 existing clear glazed units located 
 on the south west corner aspect of the dormer from clear glazing to obscure 
 glazing with an obscuration level of 3, on a scale of 1 - 5 (where 1 is clear and 
 5 is completely obscure. The window(s) shall be permanently retained in that 
 condition. 
 
3.0 BACKGROUND AND PROPOSALS 

3.1 SUMMARY  

 The report relates to a house called Monton, Cart Lane, Grange over Sands. 
A number of associated planning control issues exist with the alterations 
carried out to the roof to facilitate the installation of a large box dormer 
window to the south east facing roof plane. 

3.2 BRIEF HISTORICAL CONTEXT 

 Certificate of Lawful Development 

 Under the terms of SL/2015/0255 the applicant applied for a Certificate of 
Lawful Development for: 

 Rear dormer extension, Conversion of roof space and Alterations to 
windows. 

 It was considered that the dimensions and position of the proposed roof 
extension complied with the requirements for permitted development under 
Schedule 2 Part 1, Class B of the Town and Country Planning (General 
Permitted development) Order 1995, as amended; therefore the 
development as submitted was lawful. Extract from the Order attached as 
Appendix 3. 

 A formal Certificate of Lawful Development was issued on 19 June 2014 



 Following issue of the Certificate the applicant commenced works to 
construct the dormer window and other general renovation works to provide 
an ‘upside down’ arrangement with living/kitchen accommodation on the 
upper floor, bedrooms on the ground floor and a garage extension.   

 These works and the works to the roof to form the dormer, particularly the 
position of windows, generated a significant number of neighbour 
complaints. As a result there were extensive enforcement investigations and 
meetings with officers. The applicant also submitted 3 planning applications 
in 2015 which were considered by Planning Committee in February 2016. 

 Planning Applications 

 SL/2015/0941 for the erection of a privacy screen and associated planting to 
the south west facing gable elevation. Refused June 2016. 

 SL/2015/0942 was a retrospective application for the Retention of a single 
storey attached garage extension to the south east facing elevation. Granted 
June 2016. 

 SL/2015/0965 was for the installation of a Juliet balcony and double doors at 
a first floor level to the north east facing gable.  Granted June 2016. 

 Planning Committee at its meeting of 25 February 2016 

 RESOLVED – That the Director People and Places be authorised to take 
enforcement action to reduce the roof ridge and eaves height of the property 
in accordance with the approved Certificate of Lawful Development due to 
the harm to residential amenity. 

 The previous Report, which also encompassed 3 applications relating to the 
property, is attached at Appendix 3 Annex 1. The previous report describes 
the site, the relevant history and the policy context in detail and these for 
clarity are not repeated in this report. 

 On 26th May 2016 South Lakeland District Council issued an enforcement 
notice under section 172 of the Town and Country Planning Act 1990 
alleging a breach of planning control comprising:- 

 “Without planning permission, the carrying out of operational development 
within the Land consisting of the increase in height of the eaves, ridge line 
and roof plane of the house known as Monton (“the Building”) and in 
particular: 

 (i) The laying of additional timbers to the top side of the existing rafters; 
 and 

 (ii) The placing of new sarking membrane, affixing of battens and affixing 
 natural slate; and 

 (iii) The increase in the former ridge height by the re-profiling of the roof 
 apex and the removal and re-laying on a new mortar bedding of the 
 existing ridge tiles 

 Further in the alternative, even if the development were to benefit from 
Schedule 2, Part 1, Class B of the Town and Country Planning (General 
Permitted Development) (England) Order 2015, the Building has not been 



constructed in accordance with B2 (b) (i)(aa) in that the eaves of the original 
roof have not been maintained or reinstated.” 

 The Enforcement Notice followed the Planning Committee resolution and 
required (in essence) that the roof be returned to its original profile.  

 Crucially the wording of the breach of planning control set out in the 
enforcement notice did not include the works to for the dormer window as 
built under the terms of the Certificate of Lawful Development. Members 
should be aware that this approach was taken by officers on the basis of the 
advice received from Counsel; that the building works carried out could be 
disaggregated into a number of elements with each treated on its own 
merits.  

 Planning Committee 29th June 2017 - Draft Minutes extract  

P/21 A REPORT ON ENFORCEMENT ACTIVITY  

Enforcement Reference No.15130 - Unauthorised operational 
development at Monton, Cart Lane, Grange-over-Sands (Mr Trevor 
Wilson) 

Note – Councillor Cooper had previously declared a non-pecuniary 
interest in this item of business, however, was no longer present at 
the meeting. 

The Development Control Team Leader presented Appendix 3 to the 
substantive report which related to the property Monton, Cart Lane, 
Grange-over-Sands. The property had a number of planning control 
issues with regard to alterations which had been carried out to the roof to 
facilitate the installation of a large box dormer window to the south east 
facing roof plane. He displayed internal and external photographs of the 
property and also photographs showing the relationship to surrounding 
properties. He outlined the breaches of planning control and confirmed 
that the only issue for consideration was whether or not an Enforcement 
Notice should be served. 

Members’ attention was drawn to the late representations which had been 
circulated prior to the meeting.  

Mr Channin, a resident of Cart Lane, addressed the Committee. He felt 
that the applicant should be made to restore the property to its original 
state and the dormer should be removed. In addition he highlighted a 
safety concern regarding the height of the sills. 

Mr Shipman, a resident of Cart Lane, addressed the Committee. He 
stated that three independent surveyors had agreed that the roof had 
been raised. He felt that the proposal to replacement the three existing 
clear glazed units located on the south west corner aspect to obscure 
glazing was a tiny amendment to a colossal breach of planning 
regulations. He concluded by stating that his property was constantly 
overlooked and the light from the property illuminated his back garden 
throughout the year. 

Kate Bellwood, representing residents of Cart Lane and The Orchard, 
addressed the Committee. She informed the Committee that she was 



representing the neighbours who had been directly affected by the 
development and stated that they did not agree with the proposed 
recommendation. She pointed out that the Planning Inspector had been 
clear with his findings and the roof had been raised. In addition the 
neighbours felt that they had not been formally consulted and that the 
development was overbearing and overlooked their neighbouring 
properties. She concluded by stating that enforcement action should be 
taken to lower the roof and remove the dormer. 

Ms Fiona Hasson, a resident of Cart Lane, addressed the Committee. She 
felt that the development was an ill-conceived design with a huge impact 
on the neighbours and that real planning harm was being done. 

Ms Nicky Guy, a local resident, addressed the Committee. She stated that 
all the neighbours had been devastated by the development in particular 
by the visual impact and light pollution. The development was huge in 
scale and the neighbours had found it impossible to try to reduce the 
impact on their properties. 

Ms Sally Schrieber, a resident of The Orchard, addressed the Committee. 
She explained to the Members how stressful the situation had become 
and pleaded with the Committee to consider this matter fairly and stated 
that the dormer window looked into her home causing a loss of privacy. 
She felt the recommended enforcement action was insufficient. 

Mr Jonathon Worthingon, a local resident, addressed the Committee. He 
reiterated that the planning inspector’s report had confirmed that the roof 
had been heightened. In addition he stated that the garage did not appear 
on the original plans. He felt that planning permission had been wrongly 
given and that the advice and information from the planning officers 
showed a disregard to the planning process. 

Mr Trevor Wilson, the applicant, addressed the Committee. He informed 
the Committee that he had purchased the property in good faith and the 
development had been completed within development guidelines. He 
made reference to the surveyor from Lambert Smith Hampton who had 
visited the site four weeks previously and stated that seven 
measurements had been taken of the ridge of the roof, which indicated 
that the ridge was six inches lower. In addition he stated that the 
Barrister’s report had stated that it was important to measure and consider 
the extent of the breach. 

Mr Chris Garner, the applicant’s agent, addressed the Committee. He 
informed the Committee that his client had not acted contrary to planning 
law and that the Lambert Smith Hampton surveyor report was significant 
in that it had identified that the height of the ridge had decreased. He 
agreed that the main issue was the dormer and reiterated that his client 
would maintain the right to construct a dormer within the limits of a 
certificate of lawful development. He reiterated that his client had offered 
to install obscure glazing to three panels. 

Kate Bellwood requested a point of clarification regarding the report which 
had been referred to by the applicant and his agent. She asked if the 



Barrister’s advice had been shared with the applicant and/or his agent, as 
residents had not seen it. 

 

The Development Control Team Leader confirmed that the Barrister’s 
report had not been shared with either the applicant, his agent, the 
resident or their agent. He stated that the Lambert Smith Hampton 
surveyor report had not been included in the report to Members as neither 
he nor the Solicitor to the Council felt it added anything to the information 
already available. 

Note – During further consideration of the item, Members voted to move 
into Part II to discuss the legal advice obtained by the Local Planning 
Authority in respect of this matter. 

P/22 PRESS AND PUBLIC  

RESOLVED - That, under Section 100(A)(4) of the Local Government Act 
1972, the press and public, be excluded from the meeting for the following 
items of business on the grounds that they involve the likely disclosure of 
exempt information as defined in Part 1 of Schedule 12 A of the Act as 
amended by the Local Government (Access to Information) (Variation) 
Order 2006 by virtue of the paragraphs indicated. 

Note – Councillor Janette Jenkinson left the meeting at this stage in the 
proceedings. 

P/23 A REPORT ON ENFORCEMENT ACTIVITY  

Enforcement Reference No.15130 - Unauthorised operational 
development at Monton, Cart Lane, Grange-over-Sands (Mr Trevor 
Wilson) 

- Information in respect of which a claim to legal professional privilege 
could be maintained in legal proceedings (Paragraph 5)  

Members gave consideration to the Barrister’s advice. 

Note – Following this discussion, Members voted to move back into 
Part I. 

P/24 RE-ADMISSION OF PRESS AND PUBLIC  

RESOLVED – That the press and public be re-admitted to the meeting. 

P/25 A REPORT ON ENFORCEMENT ACTIVITY  

Enforcement Reference No.15130 - Unauthorised operational 
development at Monton, Cart Lane, Grange-over-Sands (Mr Trevor 
Wilson) 

RESOLVED – That a decision on the application be deferred in order to 
allow the Committee adequate time to read the legal advice and the 
Lambert Smith Hampton report. 

Note – Minute No. P/30 below relates to the consideration and 
decision relating to the substantive report and Appendices 1 and 2. 



 The further Reports attached as Appendix 8 & 9, outline in detail the findings 
of the Inspector and looks at what actions are appropriate for remedying the 
outstanding breaches of planning control. 

Note – In accordance with Section 100B(2) of the Local Government Act 
1972,copies of these appendices are excluded from inspection by members 
of the public as they contain information as described in Schedule 12A of the 
Act, as amended by the Local Government (Access to Information) 
(Variation) Order 2006, as follows:- 

 Information in respect of which a claim to legal professional privilege could 
 be maintained in legal proceedings.  (Paragraph 5) 

3.3 Enforcement cases for which Committee consideration is sought:  

 What are the Breaches of Planning Control?  

 The Report to Planning Committee of 25 February 2016 (based on officers’ 
observations, the NPS Report and evidence presented by residents) clearly 
established that the works to the roof and eaves were in breach of planning 
control and that these works were not permitted development.  

 The Inspector’s decision adds a further element in determining that the 
dormer by virtue of being built at the same time as the other works to the 
house is included as part of these works and should therefore be considered 
in totality as a single building operation. Whilst this is contrary to the legal 
opinion that SLDC had previously obtained from Counsel before serving the 
Enforcement Notice, it is accepted that all operations carried out to the roof 
should be considered together. 

 In recognition of the outcomes from the Inspector’s decision, SLDC has 
commissioned a further Surveyor’s report.  This report indicates that there 
have been changes in the dimensions from those as shown on the plans 
submitted for the Certificate of Lawful Development when compared to the 
dormer extension as built. 

 As a matter of fact the roof was altered by using the existing rafters but 
overlaying them with an additional rafter on top (75 mm) to enable enhanced 
roof insulation to be provided. 

 Based upon the Inspector’s findings, the additional surveyor’s report, the 
information provided by neighbours and further visits to the property, the 
Council considers that the following breaches of planning control have 
occurred:- 

 The ridge height of the roof being raised between 25-75mm 

 • The eaves height has been raised by 75mm 

 • The plane of the roof has altered  

 • A clear glazed side window side has been formed in the elevation to 
 dormer on its north east facing gable. 

 • The deletion of an internal wall between the kitchen and living area at 
 first floor level 

 • A satellite dish has been installed above the roof 



 These changes do not meet the requirements of Schedule 2 Part 1, Class B 
of the Town and Country Planning (General Permitted Development) Order 
1995, as amended. 

 The Inspector considered that the increase in ridge height directly facilitated 
the construction of the dormer; the latest Surveyor’s report confirms this 
assessment and that the construction of the dormer was dependent on the 
roof alterations being carried out. Therefore without the additional rafters and 
the raising of the ridge height the dormer could not have been constructed in 
the form as proposed by the Certificate of Lawful Development. 

 Appeal and Inspector’s Decision 

 An appeal was lodged under section 174(2) grounds (a) (that planning 
permission ought to be granted for the development) and (c) (that the 
matters complained of do not amount to a breach of planning control) of the 
Act.  

 By a decision letter dated 4th April 2017, an inspector appointed by the 
Secretary of State for Communities and Local Government, Paul Freer BA 
(Hons) LLM MRTPI, QUASHED the enforcement notice on the ground that:- 

 “…the enforcement notice does not specify with sufficient accuracy the 
alleged breach of planning control.”  

 The decision letter is attached as Appendix 2.  

 The inspector further concluded:- 

 “it is not open to me to correct the error in accordance with my powers under 
section 176(1) (a) of the 1990 Act as amended since injustice would be 
caused were I to do so.”  

 In reaching those conclusions, the inspector noted a dormer window had 
been inserted into the south-east elevation of the house at the same time as 
the works to the roof were carried out. He found that this was a “single 
building operation”. 

 He further observed:- 

 “The dormer window as constructed extends to the ridge of the roof. It was 
therefore apparent to me that, if the height of the ridge line of the house has 
been increased as alleged in the notice, then the dormer window could not 
have been constructed in accordance with…[a]…Lawful Development 
Certificate granted in June 2015. In turn, if that was the case, then the 
allegation in the notice could not be correct, because it did not include the 
dormer window. My first task is therefore to establish whether the eaves and 
ridge line of the house have been increased as a matter of fact.”  

 The Inspector found the Council’s evidence on the height of the ridge line to 
be vague and ambiguous.  Therefore he gave it limited weight.  Then the 
Inspector formed his own view on the issue as follows:- 

 “The original roof comprised of two sections of barge board, each of modest 
depth, with slates resting on battens fixed to those, topped by close-fitting 
ridge tiles. The new roof replicates the depth of the original barge boards but 
with a new timber of equivalent depth placed on top of that. Even allowing for 



the removal of the original upper section of barge board and a ridge tile of a 
shallower angle, the new roof represents a more substantial structure. 
Comparing photographs of the new roof with the original roof, it is evident 
that the ridge height has been increased as a result of the new works. 

 …During my site visit, I stood in the room created by the new dormer 
window…as a matter of fact and for whatever reason, I am satisfied that the 
ridge height has been materially increased compared with the original roof.”  

 Consequently, he found:- 

 “The corollary of the increase in ridge height and eaves height is that the 
plane of the roof must, by definition, have also changed. This again is 
evident in the photographs provided by the occupiers of neighbouring 
properties and in the report by Kate Bellwood Associates.”  

 Flowing from those findings, the Inspector reasoned:- 

 “I have found as a matter of fact, the ridge height has been materially 
increased compared to the original roof. The works carried out therefore do 
not accord with the limitations set out at Class B1 (b). I have also found that 
the eaves of the original roof have not been maintained or reinstated as a 
result of the works that have been carried out, such that they do not accord 
with the condition set out at Class B2(b)(i)(aa). I therefore consider that the 
alterations of the roof, consisting of the increase in height of the eaves, ridge 
line and roof plane, do not accord with the provisions of Article 3, Schedule 
2, Class B of the GPDO and that express planning permission is required for 
that development.”  

 He then proceeded to find:- 

 “I recognise that the Council has granted a Lawful Development Certificate 
for a dormer window within the profile of the roof as then existing. However, 
the works that have taken place have altered the profile of the roof, in terms 
of its ridge height, eaves height and plane. Moreover the dormer window 
extends to the ridge of the roof as now constructed and therefore joins the 
ridge at a height above ground level that would not have been possible had 
the original roof remained unaltered. Consequently, I conclude that the 
dormer window has not been constructed in accordance with the terms of 
the Lawful Development Certificate granted by the Council”.  

 The Inspector further observed that - 

 “…it is evident that the breach of planning control goes beyond the carrying 
out of operational development consisting of the increase in height of the 
eaves, ridge line and roof plane of the house. The breach of planning control 
that has occurred includes the construction of the dormer window. 

 The corollary of the above is that the allegation at paragraph 3 of the notice 
is incorrect…”  

 In relation to the Costs Application made by the Appellant, in his decision 
letter dated 4th April 2017, the Inspector also made a part award of costs 
against the Council. The reasons for the award were:- 

 (1) The Council failed to explain how the increase in the height of the ridge 
 and eaves impacted on the amenities of local residents; and, 



 (2) The Council’s appeal statement alleged the increase in the height of 
 the house exacerbated overlooking of neighbouring properties and 
 caused a loss of privacy, whereas these issues were not cited as 
 reasons for issuing the enforcement notice. 

3.4 Is It Expedient to take Enforcement Action? 

3.4.1 It is important that Members should appreciate that, notwithstanding the 
legitimacy (or lack thereof) of the works that have been carried out, the 
Certificate of Lawful Development still stands as a material consideration in 
the assessment of any of the proposed development at the property. The ‘fall 
back’ position of reconstructing the roof in accordance with the works 
authorised by the Certificate of Lawful Development is seen as a genuine 
position which should be given significant weight. 

 In the context of the loss of amenity/harm to nearby residents, a necessary 
process is to attempt to ‘unpick’ the various elements of the dormer/roof 
alterations. The direct result of the additional 75mm rafter being laid on top 
of the existing rafter is a change in the height of the plane of the roof. If the 
increase in ridge height and height of the roof is considered in isolation 
without the complication of the dormer then the overall increase in the height 
of the ridge eaves and roof plane is no more than 75mm. In the context of 
the roof alone it is considered a minor change.  Realistically the potential 
harm to residential amenity created by the increase of height of the eaves 
and the ridge are minor and the extra potential for loss of light or outlook are 
extremely limited.  

 The Inspector considered that the increase in ridge height directly facilitated 
the construction of the dormer; the latest Surveyor’s report confirms this 
assessment and that the construction of the dormer was dependent on the 
roof alterations being carried out. Therefore without the additional rafters and 
the raising of the ridge height the dormer could not have been constructed in 
the form as proposed by the Certificate of Lawful Development. 

 Notwithstanding this position the deviation of the dormer as built from that as 
proposed/shown on the plans for the Certificate of Lawful Development is 
still considered minor. Overall the dormer as built is materially little different 
to that as shown on the plans for the Certificate of Lawful Development.   

 The defining issue is therefore the dormer window and the impacts that this 
has on either the real or perceived harm/ loss of amenity for nearby 
residential properties. The dormer window undoubtedly forms a dominant 
visual feature on the south east facing roof plane of ‘Monton’ and presents 
varying visual impacts. 

 The main harm to neighbour amenity relates to the direct window to window 
separation at first floor level between Monton and properties along the 
Orchard with lesser impacts on the rear facing windows and gardens for 
those properties along Cart Lane. When viewed on plan the rear gardens for 
properties along The Orchard vary in depth and are noticeably short. At most 
these gardens measure approximately 10 metres in depth. In the case of 
Ashgarth and The Nook the garden depth ranges from 7 to 8 metres with, at 
first floor level, the effective window to window separation being 
approximately 12 to 14 metres. The relative shortness of this distance is 



modified by the oblique angle between Monton and the rear elevations of 
Ashgarth and the Nook.  At these distances there is an undoubted sense of 
the proximity and overlooking from the clear glazed windows of the closest 
part of the dormer. Moreover this part of the upstairs room of Monton is used 
as the kitchen which would cause greater overlooking than from bedroom 
windows. That the applicant recognises an issue of privacy is perhaps 
evidenced by the installation of vertical blinds to three of the glazed panels. 

 The dormer window is set some 28 m from the rear windows of No 16 Cart 
lane and 30 metres from No 18. These two properties have some limited 
garden vegetation as screening.  In terms of No 14 and No 12 Cart Lane the 
equivalent dormer to rear window distance ranges between 37 & 44 metres.  

 The normal acceptable residential separation distance between windows is 
regarded as 21m. Even if an allowance is made for the elevated nature of 
the first floor habitable rooms in the dormer, the window to window 
separation distances with regards these properties are considered 
acceptable in planning terms. (See Appendix 4) 

 In terms of the window to garden boundary distances these are at an angle 
and are for No 14 between 5 & 9 metres and for No 12 in excess of 8 
metres. The garden for No 12 is covered in shrubs and trees, whereas that 
for No 14 is less vegetated.  

 In terms of dormer to garden distances for No 16 & 18, these are in excess 
of 11 metres and are at an angle to the dormer. There is also some 
screening to No 18 afforded by intervening planting in the garden of The 
Nook. There is a perception of overlooking that is exacerbated by the relative 
change in levels and the paucity of planting in those gardens.  

 Heritage  

 The Inspector in the decision letter made reference to the impacts that the 
dormer and the other works associated with raising the roof eaves and ridge 
may have on heritage assets.  The Grange Conservation Area boundary 
forms the eastern garden boundary of the site with the Listed Grade II No12 
Monks Rest located some 40 metres to the north east. The relationship 
between the two properties and the Conservation Area are clearly defined 
and are quite separate as Monton is clearly a relatively modern infill plot that 
does not sit comfortably with the historic settlement pattern. The cumulative 
impacts of all of the works carried out to Monton and including the dormer 
are considered to have no significant impacts on the setting of the listed 
building and on the adjacent Conservation Area. The development is neutral 
in how it responds to local distinctiveness; however it will preserve and 
enhance the Grange Conservation Area. The proposals would therefore 
comply with policies CS8.2, CS8.6 and CS8.10 of the South Lakeland Core 
Strategy, policies C16 and S2 of the South Lakeland Local Plan and paras 
17,129 and 131 of the NPPF. 

4.0 REPRESENTATIONS 

4.1 Applicant’s Comments subsequent to Appeal decision 

 Officers held a meeting with the Applicant and his agent following the 
Inspector’s Decision to discuss the legal implications of the Decision. 



 The Applicant’s agent has subsequently commented on the Inspector’s 
Appeal Decision but has also made a unilateral offer in respect of remedying 
the breaches of planning control. 

 The Applicant has suggested installing obscure glazing of 3 panels of glass 
at the kitchen end of the dormer. An annotated plan showing the relationship 
between the dormer and the nearby residential properties is attached as 
Appendix 4. 

 Neighbour Comments on the Inspector’s Decision 

 Letter of 14 June2017 from Planning Consultant employed by residents 
attached as Appendix 5. 

 Applicant’s Comments on the Inspector’s Decision  

 At paragraph 7 the Inspector says the dormer window extends to the ridge of 
the roof and as a result if the ridge line has increased then the dormer 
window could not have been constructed in accordance with the Lawful 
Development Certificate. Photographs provided in the NPS report show that 
there are ridge tiles at a higher level than the dormer. We would ask that 
your surveyors confirm whether or not they agree with the Inspector’s 
conclusion on this point because if the Inspector is not correct on this point 
then the conclusions must be flawed. 

 At paragraph 17 the Inspector concludes that the comparison of photographs 
of the new roof with those of the original roof demonstrates the ridge height 
has increased. We simply do not agree that the photographs demonstrate 
that to be the case. 

 At paragraph 18 the Inspector concludes that he is “satisfied that the ridge 
height has been materially increased compared to the original roof.” It is our 
view that the Inspector should have provided a measurement of what the 
suggested increase in the ridge height is. He did not because he could not 
so we fail to see how he could have concluded the increase was material. 

 At paragraph 19 the Inspector again relies on photographic evidence to 
conclude there has been an increase in the eaves height. Again we do not 
agree the photographs demonstrate that to be the case. Again the Inspector 
has been unable to provide a measurement of the suggested increase in the 
eaves height. 

 As the Inspector relies solely on photographs the findings of your new 
surveyor’s report will be important. 

 At paragraph 23, the Inspector again refers to the dormer window extending 
to the ridge of the roof and therefore joins the ridge above ground level that 
would not have been possible had the original roof remained unaltered. As a 
result the Inspector concludes the dormer window has not been constructed 
in accordance with the Lawful Development Certificate. Two points follow:- 

 1. If the Inspector is incorrect about the dormer being built to the ridge line 
 then his conclusion on the compliance with the LDC is incorrect. Your 
 surveyors will be able to review this point. 

 2. The LDC established that a dormer could be built on that side of the 
 dwelling and confirmed that the dimension and position of the 



 proposed roof extension is permitted development. Any significant 
 variation to the dimension and position of the dormer does not negate 
 the principle that a dormer can be constructed on that side of the 
 property. 

 The Inspector concludes that the enforcement notice is not valid at is stands 
and SLDC must now decide whether to progress with a new enforcement 
notice. The findings of the newly appointed surveyors will no doubt be a 
significant consideration in this regard. We hope this report will provide 
evidence and some precision in terms of actual measurements of various 
aspects of the roof as currently constructed compared with the original roof. 
If there are variations between the original and the existing you will have to 
decide if those variations are material. 

5.0 CONCLUSION 

 The works as constructed raise the eaves height by 75mm (3 inches) and 
the ridge height between 25-75mm (1-3 inches) with consequential changes 
to the plane of the roof. These works have facilitated construction of the 
dormer window. In practical terms the increase in the height of the eaves, 
roof plane and ridge height is not significant in itself and would have little 
further harm or impact on the amenities of surrounding residential properties 
by either loss of light or by being overbearing.  In this context officers do not 
consider it expedient or in the public interest to take any enforcement action 
regarding the roof, eaves and ridge heights.  

 Notwithstanding the Certificate of Lawful Development, the dormer as built 
now falls within the scope of the breach of planning control and may be 
considered in terms of the issue of the harm caused by overlooking or being 
overbearing. On this basis, officers consider that it is now appropriate to take 
proportionate enforcement action regarding the uncomfortable 
relationship/harm created by the first floor window to window relationship 
with, in particular, properties Ashgarth and the Nook 

 It is accepted that the dormer has some visual impacts in terms of its design 
and appearance and some impacts on overlooking of gardens.  However, 
officers do not consider that this is a sufficient reason to seek its removal 
given the material weight that can still be attributed to the Certificate of 
Lawful Development. As a fall back the applicant could lawfully start afresh 
and construct a virtually identical dormer window. 

 It is accepted following the Inspector’s reasoning that the works to the roof 
and the construction of the dormer were carried out as a single operation. 
However, officers remain of the view that it is neither expedient nor in the 
public interest to take enforcement action to seek the stripping of the roof 
covering, the removal of the additional timbers and insulation between and to 
reinstate a less energy efficient roof structure simply to reduce the ridge 
height and height of the roof plane by the depth of the new timbers (75mm).  

 The Certificate of Lawful Development remains a significant and very real 
material consideration in the assessment of appropriate action. If the dormer 
is removed and the roof ridge and eaves are returned to its original form, the 
applicant could still lawfully construct a new dormer as a new and separate 
building operation in compliance with the terms of the Certificate of Lawful 



Development. This new lawful dormer would be almost identical in 
appearance to that as currently exists and have the same issues of impacts 
on residential amenity.  

 Realistically, just returning the roof to its original dimensions and the removal 
of the dormer as built would not necessarily remedy the issues of 
overlooking. It is officers’ opinion that a more proportionate and effective 
approach would be to accept the changes to the roof and to allow retention 
of the dormer, but with the addition of obscure glazing to 3 panels at the 
kitchen south eastern  end of the dormer. This would be secured by seeking 
such requirements in a new and appropriately worded Enforcement Notice. 

6.0 ALTERNATIVE OPTIONS 

6.1 Members are being asked to decide whether or not to take further 
enforcement action. 

7.0 LINKS TO COUNCIL PRIORITIES 

7.1 This report links to the aim of “Enhancing the environment in which we live, 
and supports the national performance indicators”.  The National Planning 
Policy Framework (NPPF) paragraph 207 states “planning enforcement is 
important as a means of maintaining public confidence in the planning 
system”. 

7.2 Having an effective robust planning enforcement regime involving people will 
help make South Lakeland the best place to live, work and visit.  Dealing 
with unauthorised development in an efficient, firm and fair manner, fosters 
strong links with the community, increased public confidence in the Council 
and value for money. 

 
8.0 IMPLICATIONS 

8.1 Financial and Resources 

8.1.1 Cost implications relate to the risk of award of costs following a further 
appeal by the applicant. 

8.2 Human Resources 

8.2.1 The recommendations in this report do not have any staffing implications. 

8.3 Legal 

8.3.1 It should be noted that the only issue in consideration is whether or not an 
Enforcement Notice should be served.  

 The decision of whether or not a Certificate of Lawful Development ought to 
have been issued is one which has passed and is not capable of being 
revisited.  When considering an application for a Certificate of Lawful 
Development, officers cannot consider the planning merits of the application 
and must only consider whether or not the proposed development complies 
with the requirements of the General Permitted Development Order. 

 When considering the application, Members should take into account the 
fact that, to comply with any new Enforcement Notice served, the Applicant 
could simply reinstate the roof line and then build the dormer window in 
accordance with the Certificate of Lawfulness.   



 The Council has had the benefit of additional legal advice from a barrister 
specialising in planning matters.  That advice supports the approach being 
advocated within this report.  

8.4 Social, Economic and Environmental 
8.4.1 This report does not have any registered significant environmental effects. 

8.5 Equality and Diversity 

8.5.1 The Statement of Community Involvement takes account of the equalities 
issues in seeking to define South Lakeland’s community and interests 
relevant to the Local Development Framework which will influence the 
determination of individual planning applications. 

8.6 Risk 

Risk Consequence Controls required 

The failure of a 
statutory requirement 
to investigate 
breaches of planning 
law with an effective 
investigative 
compliance and 
enforcement system. 

Ombudsman 
maladministration 
investigation.  Result in 
inappropriate forms of 
development, which would 
have an adverse impact on 
the character, and 
appearance of the 
District’s historic towns and 
rural landscape. 

To maintain sufficient 
resources in planning 
enforcement and 
prioritise and co-
ordinate the 
investigation of 
breaches of planning 
control. 

 CONTACT OFFICER 

 Michael Hoar, Planning Officer Tel: 01539 793350 
 email: development.management@southlakeland.gov.uk 

APPENDICES ATTACHED TO THIS REPORT  

Appendix No.  

1 Previous committee report relating to applications 
SL/2015/0941, SL/2015/0942 and SL/2015/0965.   

2 Provides the appeal decision.   

3 Provides an extract from the General Permitted Development 
Order. 

4 A plan showing the window to window distances.   

5 A letter from planning consultants acting on behalf of 
neighbours. 

6 Surveyor’s report by Lambert Smith Hampton (LSH) 
commissioned by SLDC. (31st May 2017) 

7 Surveyor’s report by Lambert Smith Hampton (LSH) 
commissioned by SLDC. (10th July 2017) 

8 - Part II  Barrister’s Advice dated 27 April 2017 

9 - Part II Barrister’s Further Advice dated 24 June 2017 
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BACKGROUND DOCUMENTS AVAILABLE 

Name of Background 
document 

Where it is available  

Various planning files Planning Department website: 
http://applications.southlakeland.gov.uk/planningap
plications/welcome.asp  

 

TRACKING INFORMATION 

Assistant 
Director 

Portfolio 
Holder 

Solicitor to the 
Council 

SMT Scrutiny 
Committee 

n/a  n/a  6 July 2017 n/a n/a 

Executive 
(Cabinet) 

Committee Council Section 151 
Officer 

Monitoring 
Officer 

n/a n/a n/a n/a n/a 

Human 
Resource 
Services 
Manager 

Leader 

 

Ward 
Councillor(s) 

 

Development 
Management 
Group Team 
Leader 

 

n/a n/a n/a 6 July 2017  
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